August 15, 2019
Michael Primo
Rule Coordinator
Office of Labor Market Information
Division of Labor Standards and Statistics
633 17th St., Suite 600, Denver, CO 80202
VIA EMAIL: michael.primo@state.co.us
Re: Comments of the National Employment Law Project in Response to
the Colorado Department of Labor and Employment’s Request for
Stakeholder Feedback on the Colorado Minimum Wage Order (MWO)
Regulation, 7 CCR 1103-1
Dear Mr. Primo:
The National Employment Law Project (NELP) submits these comments in
response to the Colorado Department of Labor and Employment’s request for
stakeholder feedback on the Colorado Minimum Wage Order (MWO)
regulation, 7 CCR 1103-1. We believe revising the MWO presents an
important opportunity for the Department to strengthen workplace
protections and improve economic conditions for Colorado workers and
their families.
NELP is a non-profit research, policy, and advocacy organization that for 50
years has sought to ensure that all workers, especially those most vulnerable
to workplace exploitation or abuse, receive the basic workplace protections
guaranteed by our nation’s labor and employment laws, including state laws.
NELP supports groups with members who include low- and middle-wage
earners who have been denied minimum wage and overtime protections, and
works closely with worker centers, labor unions, lawyers and other
economic fairness advocates who promote and protect the rights and
interests of workers. NELP’s National Wage & Hour Clearinghouse, at
www.just-pay.org, serves more than 1,000 members, including organizers,
scholars, policymakers, lawyers, and others who through organizing,
litigation, and policy advocacy work to cement basic wage protections. While
we are a national organization, we have worked frequently with
policymakers in the Colorado, including supporting the 2006 and to 2016
voter-approved ballot initiatives that expanded and raised Colorado’s
minimum wage through constitutional amendments.

We believe that Colorado should: (1) update the Wage Order to extend full minimum wage
protections to workers in all industries; (2) revise its exemptions for executive,
administrative professional employees (“EAP exemptions”) to include a salary threshold of
2 ½ times the minimum wage; and (3) extend full minimum wage protections for
agricultural workers and work towards a 40 hours overtime threshold for agricultural
workers. Together these reforms would help deliver stronger workplace protections for
hundreds of thousands of workers in Colorado, ensuring that more workers are paid fairly
when they put in long hours on the job and promoting work-life balance.
1.
Colorado Should Update Its Wage Order’s Industry Coverage to Protect
Workers in All Industries, including Construction, Manufacturing and Wholesale
Workers.
Colorado should take long overdue action to update its Minimum Wage Order to ensure
coverage of workers in all industries. At the very minimum the MWO should be expanded
to cover all industries that are covered by the federal Fair Labor Standards Act (FLSA) but
that are not fully covered under Colorado’s existing minimum wage order.
Colorado’s minimum wage coverage – and, as discussed below, overtime coverage – has
evolved in a halting, piecemeal fashion. As a result, the wage order – which is the state’s key
instrument for defining the reach of minimum wage and overtime pay protections – has
significant holes in it and, at a minimum, is out of step with the breadth of federal coverage
under FLSA and with the practice of most other states, which typically cover workers in all
industries.
Colorado’s coverage is limited because initially, the wage order was limited to women and
minors in a few industries. Those industries gradually expanded and the wage order was
expanded to cover men. Today the wage order covers only a select few industries: Retail
and Service, Commercial Support Service, Food and Beverage, and Health and Medical.
Then, in 2006, the voters approved a constitutional amendment that raised Colorado’s
minimum wage and extended coverage to all workers who are also covered by FLSA’s
minimum wage provisions. That amendment extended the state’s minimum wage
protections to workers in most, but not all, industries in the state.
However, CDLE and the courts interpreted that expansion of coverage to apply only to
basic minimum wage protections. As a result, other key protections under Colorado’s wage
order such as meal and rest breaks, and overtime pay were not extended broadly to
workers beyond the initial four industries. They therefore do not apply to workers in many
major industries such as construction, manufacturing, wholesale, and the non-profit sector
outside of healthcare. Moreover, the MWO’s protections do not apply to industries and
occupations not coved by FLSA, and expansion of the MWO’s protections to industries not
covered by FLSA should also be considered. To remedy this omission, the wage order
should be amended to clarify that the full range of the wage order’s protections apply to
workers in all industries – and at a minimum to all industries that are covered by FLSA.
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2. Colorado Should Include a Salary Threshold and Set It at 2½ Times the Minimum
Wage in Its EAP Exemptions.
NELP recommends that Colorado include a salary threshold in in EAP exemptions and set it
at 2 ½ times the state minimum wage earnings for a full time worker in the state. Because
Colorado’s minimum wage is set to rise to $12 per hour in 2020, this would set the salary
threshold at the equivalent of $62,400 in 2020 dollars, although the increase in the salary
threshold could be phased in over a longer period. This is a very moderate proposal. As
explained below, (1) it is well within the historical range of the federal EAP salary
threshold to the minimum wage, which for many decades averaged roughly 3 times the
federal minimum wage; (2) it almost identical to the Western U.S. equivalent of the Obama
overtime threshold – the 40th percentile of weekly earnings in the West Census Region,
both of which will be nearly $69,000 by 2026; and (3) it is in line with what other similar
states like Washington State and Massachusetts have adopted or are proposing.
History of Federal and Colorado EAP Overtime Coverage and Exemptions. Prior to 1996
so called “white collar” or “EAP” employees in covered industries were not exempted from
the Colorado wage order and thus would have been entitled to overtime pay. MWO 20 was
the first wage order that exempted “Professional, executive, managerial employees and
elected officials as prescribed in the Fair Labor Standards Act.” 7 CCR 1103-1.1 Since, as
described below, the EAP exemptions, as prescribed by the FLSA , contained both a salary
threshold test and a duties test, so did the Colorado exemptions. It was not until 1998 in
MWO 22 that Colorado promulgated its own definition of the EAP exemptions which
contained duties tests similar to the FLSA but inexplicably omitted a salary threshold test.2
Because the Colorado EAP exemptions were explicitly based upon the federal ones, a short
explanation of the history and rationale of the federal EAP exemptions is warranted.
The FLSA has always contained exemptions from its maximum hours/overtime regulations
for certain salaried employees based on the nature of their work and the level of their
compensation. The original regulations defined the duties of the combined category of
executive and administrative employees and required that such employees be
compensated “at not less than $30 (exclusive of board, lodging, or other facilities) for a
workweek.”3 The was the equivalent of 3.0 times a 40-hour workweek at the minimum
wage. In 1940, the Department of Labor (“The Department” or “DOL”) separated the terms
executive and administrative and added a salary test to professional employees.4 In 1949
the DOL established another “short” duties test with a higher salary threshold. 5The salary
levels were also adjusted in 1958, 6 1963,7 1970,8 1975,9 2004,10 and 201611 and there is a
proposal currently under consideration at the DOL to raise it to $35,308. Following each
update from 1949 to 1975 the ratio of the short test salary level to the earnings of a fulltime, nonexempt, minimum wage worker equaled between approximately 3.0 and 6.25
percent.12
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The first DOL Report (“Stein Report”)13 on the white-collar exemptions from overtime
emphasized that reducing the length of the work week was a goal of the FLSA and that
white-collar workers, including those making above the minimum wage, were included in
that goal. But it also recognized that EAP positions provide tangible and intangible benefits.
The exemptions were premised on the belief that the EAP exempted workers typically
earned salaries well above the minimum wage and were presumed to enjoy other
privileges to compensate them for their long hours of work, such as above-average fringe
benefits, greater job security, and better opportunities for advancement, setting them apart
from the nonexempt workers entitled to overtime pay.14 Further, the type of work EAP
exempt employees performed was difficult to standardize to any time frame and could not
be easily spread to other workers after 40 hours in a week, making enforcement of the
overtime provisions difficult and generally precluding the potential job expansion intended
by the FLSA’s time-and-a-half overtime premium.15
The Importance of a Salary Threshold for the EAP Exemption. The Stein Report rejected
arguments that all white-collar workers, regardless of earnings, should be exempted from
overtime protections.16 A salary level test has been part of the regulations since 1938 and
has been long recognized as “the best single test” of exempt status.17 The salary an
employer pays an employee provides “a valuable and easily applied index to the ‘bona fide’
character of the employment for which exemption is claimed” and ensures that section
13(a)(1) of the FLSA “will not invite evasion of section 6 and section 7 for large numbers of
workers to whom the wage-and-hour provisions should apply.”18 The 1949 Weiss Report’s
statement remains true today: “the experience of [the Department] since 1940 supports
the soundness of the inclusion of the salary criteria in the regulations.” 19 As the DOL
concluded in 2016, “[t]he fact that an employee satisfies the duties test, especially the more
lenient standard duties test, does not alone indicate that he or she is a bona fide executive,
administrative, or professional employee.”20
Salary tests were considered a vital tool of enforcement by the Stein Report and by the
reports that followed. A high salary, sufficiently above the minimum wage and average
wage of nonexempt workers, was seen as the best indication of an employer’s good faith
and proper classification of a worker as an exempt EAP employee. Each report rejected
arguments for abandoning salary tests in favor of a duties-only or job-title test.21
The most recognized benefit of the salary test is that it simplifies enforcement of the Act, as
it provided, “a ready method of screening out the obviously nonexempt employees” and
“furnished a practical guide to the inspector as well as to employers and employees in
borderline cases. In an overwhelming majority of cases, it has been found by careful
inspection that personnel who did not meet the salary requirements would also not qualify
under other sections of the regulations.”22 However, the salary tests’ screening function
becomes dramatically less effective if the levels are set too low. When the average salaries
for clearly nonexempt employees reach or exceed the levels set by the salary tests, the tests
become “obviously obsolete” and must be revised to remain effective.23 Because a salary
level test simplifies enforcement of the Wage Order, NELP recommends revising the order
to include one.
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The Eroding FLSA EAP Overtime Threshold. NELP recognizes that EAP workers in
Colorado who are subject to FLSA are subject to its salary level test. The share of full-time
salaried EAP workers guaranteed overtime pay under federal law when they work more
than 40 hours a week has plummeted nationwide from 63% to less than 7%.24 That’s
because the FLSA salary threshold has not been updated in years and remains just $23,660.
As a result, many low-paid employees like assistant managers in fast food restaurants,
retail stores, and a wide range of other industries who struggle on modest salaries aren’t
eligible for overtime pay and can be forced to work 50, 60 or even 70 hours a week, losing
time with their families, and not getting any overtime pay for their hard work and
dedication. It also means that employers aren’t hiring workers to do the extra work.
After the overtime salary threshold had languished for years causing the share of protected
workers to plummet, in 2016 the Obama Administration’s Labor Department ordered a
long-overdue updating of it. The Obama rule raised the threshold to $47,476 a year in 2016
– and would have continued increasing it every three years so that it would have reached
approximately $51,000 in 2020, $55,000 in 2023, and $59,000 in 2026. That was a very
moderate standard that would have restored overtime coverage to roughly 30% of the
fulltime salaried workforce – far less than the 63% that used to enjoy overtime coverage in
the 1970’s.
Moreover, because the Obama rule was a national benchmark that would have applied in
all fifty states and the District of Columbia, it was set at a level that was deemed
appropriate and safe for the lowest wage states in the country such as Alabama, Georgia
and Florida.
However, a group of Republican state attorneys general blocked the increase — in a district
court decision that even the Trump Administration appealed — and this spring the Trump
Labor Department proposed replacing it with a meager alternative that would raise the
overtime threshold to just $35,308 in 2020.
That salary level is so low as to be virtually meaningless anywhere in the United States –
and certainly in a high wage, high cost-of-living state like Colorado. If it is finalized and
becomes law, EPI estimates that the Trump $35,308 threshold would only cover 8 percent
of Colorado’s salaried workforce. 25
The Proposed Colorado Salary Threshold of 2½ Times the Minimum Wage Is Similar to
the Historical FLSA Ratio. Setting the Colorado EAP salary threshold at 2.5 times the
minimum wage—the equivalent of $62,400 annually—would restore it to a level closer to
what it was for the first 40 years after it was created in the FLSA, when the threshold
averaged 3.1 times the minimum wage. As the Stein Report recognized “the failure to
require a salary level of substantially more than the minimum wage would “invite evasion
of section 6 and 7 for large numbers of workers to whom the wage-and-hour provisions
should apply.” Accordingly, following each update from 1949 to 1975 the ratio of the short
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test salary level to the earnings of a full-time, nonexempt, minimum wage worker ranged
between approximately 3.0 and 6.25.
In the table that is reprinted below, the U.S. Department of Labor laid out in detail this
history of the ratio of the overtime salary threshold to the minimum wage in its 2015
Notice of Proposed Rulemaking that led to the Obama overtime rule.

Ratios of Salary Test Levels to Full-Time Minimum Wage Earnings
(reprinted from U.S. Department of Labor, Notice of Proposed Rulemaking,
80 Fed. Reg. 38515, at 38532-38533, Table B (July 6, 2015) 26)

Year

Minimum wage
(MW)

MW Earnings
for a 40-Hour
Workweek

Exempt Short
Test Salary
Level

Ratio of Short
Salary Test to
MW Earnings

1949

$0.40

$16

$100

6.25

1958

$1.00

$40

$125

3.13

1963

$1.25

$50

$150

3.00

1970

$1.60

$64

$200

3.13

1975

$2.10

$84

$250

2.98

The Proposed Colorado Salary Threshold of 2½ Times the Minimum Wage Is Almost
Identical to the Obama 40th Percentile Threshold for the West Census Region. The 2.5
times the minimum wage proposal would also set the Colorado overtime threshold at a
level consistent with the 2016 Obama administration threshold. Because the 2016 Obama
rule would have applied nationwide, DOL based it upon the 40th percentile of weekly
earnings for salaried workers in the South Census Region, the lowest-wage region of the
country. However, salaries in the West Census Region where Colorado is located are
significantly higher. The 40th percentile of salaries in the West Census region is projected
to be $1,177 in 2020 – the equivalent of $61,204 annually. If salaries grow only slightly
faster than inflation over the next 5 years, the 40th percentile for the West is projected by
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the Economic Policy Institute to be $1,322 per week by 2026, or $68,744 annually. That’s
virtually identical to the proposed 2.5 times the state minimum wage threshold, which EPI
similarly projects will be $1,326 per week by 2026, or $68,952 annually.27
Colorado Should Join Other States in Raising Its Salary Threshold. The rollback of the
Obama overtime restoration has spurred states to start acting in to protect overtime pay
for workers in their states. A group of sixteen states filed comments in May opposing the
weak Trump overtime threshold as wholly inadequate.28 Growing numbers of states are
raising their thresholds to the Obama level or higher, including California, 29 New York, 30
Washington State31 and Pennsylvania.32
In fact, the most recent state to act, Washington State, is benchmarking its overtime
threshold to precisely the threshold that we recommend for Colorado: 2½ times the annual
earnings of a full-time minimum wage worker. However, in Washington that will translate
to a higher salary threshold than in Colorado – approximately $80,000 by 2026 – because
Washington’s minimum wage is phasing up to $13.50 per hour and so is higher than
Colorado’s.
It is also worth noting that Massachusetts is also proposing to raise its salary threshold to
the equivalent of the level that we recommend for Colorado: the 40th percentile of earnings
of full-time salaried workers in its Census Region – the Northeast region of the U.S.33
Finally, in historical terms, this proposal is very moderate as it would only partially restore
overtime coverage to the 63% portion of the salaried workforce that used to be fall below
the overtime salary threshold in the 1970’s.
Employers Will Have a Variety of Options for Adjusting to the Proposed Salary
Threshold.
While it is impossible to predict exactly what employers will do in response to our
proposed changes to the MWO, history shows that employers will likely make a number of
adjustments. Illustrative studies of employer behavior from Goldman Sachs following the
federal government’s 2004 rule changes, and from the National Retail Federation (NRF)
predict that:
•
Some employers will raise salaries for employees near the proposed threshold in
order to maintain those employees as exempt; 34
•
Some employers will continue to demand that workers newly reclassified as nonexempt perform overtime, and those workers will be compensated for that extra work;
•
Other employers will reduce hours for workers working more than 40 hours in a
week and shift work to under-40 hour employees and hire additional workers, too – the
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NRF predicted that 117,000 new jobs would have been added and Goldman Sachs’ study
predicted 120,00 jobs;
•
And some employers could lower the wages of some salaried properly exempt
workers to save on overall payroll costs and continue to require them to work long hours.35
Workers Will Benefit. The proposed overtime threshold of 2.5 times Colorado’s minimum
wage will be broadly beneficial to the state’s workers. EPI projects that it would make
approximately 146,000 salaried employees in Colorado newly eligible for overtime when
they work more than 40 hours per week.36 Some workers will see more money in their
pockets: either a bump in their salary above the new level, or time-and-a-half pay for any
overtime hours. The increased income resulting from this proposal may result in reduced
need for social assistance (and by extension reduce social assistance expenditures by the
government). Thus, transferring income to these workers may reduce eligibility for
government social assistance programs and lower government expenditures. 37 In addition,
when workers incomes rise, so does consumer spending and tax revenues of the State and
its local governments.
For overworked employees who see no additional compensation for their hard work,
reduced hours will be a good thing. Working long hours is correlated with an increased risk
of injury or health problems.38 It also prevents workers from spending time with their
families and in their communities. Long work hours are related to stress and injuries at the
workplace Long hours also contribute to a significant increase in risk of contracting specific
chronic diseases, such as chronic heart disease, non-skin cancer, arthritis, and diabetes.39
As weekly work hours increase, so too does the risk for diagnosis of hypertension40 , and
mortality rates rise by nearly 20 percent.41
Costs of work-related stress to American businesses due to absenteeism and employee
turnover alone exceed $300 billion annually.42 Another study this year found that the
estimated annual health care expenditures related to workplace stress could be as high as
$190 billion per year, with long hours, shift work, and work-family conflict all factoring into
the cost.43
In 2014, approximately 70 percent of women with children were either working or looking
for work. 44 On the days they did household activities, women spent an average of 2.6 hours
on such activities, while men spent 2.1 hours.45 The combination of hours at work and athome afterhours work leaves families with little non-work time, generating work-family
conflict that increases the odds of self-reported poor physical health by about 90 percent.46
However, by encouraging employers to build greater efficiencies into their organizations or
share work more broadly among employees to avoid overtime pay premiums, the
Department’s proposal has the potential to alleviate work-family conflict-related stresses
too. As Professor Lonnie Golden found, using data from the General Social Survey (GSS) to
analyze whether salaried workers stand to lose flexibility by gaining overtime protections:
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Because salaried workers in the affected pay brackets already work mandatory overtime at
the same frequency as hourly workers and more days of overtime in general than hourly
workers, raising the overtime threshold for them would not increase and in fact could
decrease the work stress and work-family conflict associated with mandatory overtime.47
The last option (reducing wages for some salaried employees) is a possibility and some
employers may implement it. However, at a time when the labor market is tightening, and
even employers in low wage industries are voluntarily raising their starting and minimum
wages because they need to compete to attract and retain a qualified workforce, we believe
that reducing nominal wages of workers would result in exceedingly bad morale and
higher-than-normal turnover. 48 We also believe that many employers are well aware that
this is a foolhardy business practice, and though many of their representatives in national
organizations issue such doomsday prophesies, employers are simply too smart and too
dependent on good personnel to implement such shortsighted and self-defeating strategies.
The announcement of the Obama overtime rule in 2016 led many employers, especially
major retail chains, to raise pay of their salaried managers and assistant mangers to about
$48,000 – slightly above the Obama threshold level.49 The fact that so many employers
raised their pay scales in response showed that it was a very moderate proposal to which
employers could readily adjust. However, because the Obama overtime standard was later
blocked, retail worker organizations report to us that few if any major retail chains have
continued raising salaries above that level.
3.
Colorado Should Extend Full Minimum Wage and Overtime Protection to
Agricultural Workers.
Currently the MWO does not extend full minimum wage coverage to agricultural workers.
For example, workers on small farms who are not subject to the FLSA are not covered by
Colorado’s MWO. This exclusion denies them legal protection when they are underpaid or
otherwise cheated. Moreover, the wage order replicates one the of the much-criticized
longstanding omissions in the FLSA: the exclusion of farmworkers from overtime pay
coverage. Many historians have noted the racist origins of that exclusion as many early
20th century lawmakers were committed to maintaining unfair conditions in fields that
had just a generation earlier been worked by Black slaves.50
Many other states require minimum wage be paid to agricultural workers including
California, New York51 and Washington State.52 And by covering agricultural workers in
Colorado under the MWO they will be entitled to much needed rest breaks.
There is also new momentum in the states to finally extend overtime pay to farmworkers.
California in 2016 passed and is now phasing in a 40 hour farmworker overtime
standard.53 New York this year approved a 60 hour overtime standard for farmworkers
but, more importantly, mandated a wage board that is empowered to implement a stronger
standard and is likely to lower it further.54 States including Hawaii and Minnesota have
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adopted versions of overtime pay for farmworkers.55 And litigation is underway in
Washington State challenging the exclusion of farmworkers form that state’s overtime
law.56
Opposition to farmworker overtime requirements will undoubtedly focus on the costs.
However, farm owners are already paying for long working hours in the form of lost
productivity and increased injury levels. According to the CDC, every day 100 farmworkers
across the country suffer a lost-work-time injury, and the industry suffers a high fatality
rate of 21.4 deaths per 100,000 workers.57 Significant numbers of farm workers suffer
chronic musculoskeletal pain from repeated tasks like pruning, harvesting, and machine
operation.58 As weekly work hours increase, mortality rates rise by nearly 20 percent.59
Workers are stuck between bad choices when they are compelled to work excessive hours
without additional pay, because to say no to those hours means lower paychecks. However,
increased risk of injury or even death may mean that in subsequent weeks, they may have
to go without pay altogether, and the farm owner may be deprived of needed labor.
The arguments against paying overtime to farmworkers do not stand up to scrutiny. Farm
work is not unique. Yes, farm work can be seasonal, although much of it is not. Other
occupations like landscaping, construction and retail are also seasonal. Yet those workers
are entitled to overtime under the FLSA, if not the MWO. Yes, some farm products are
perishable, but other workers who work with perishable items are entitled to overtime.
Workers in the food supply chain get overtime and food is just as perishable when it is
being shipped as when it is being harvested. Workers in canneries get overtime and yet the
food they process is just as perishable. Garment workers are also entitled to overtime.
However, the garment that is any given year’s “fashion rage” is, in its own way, just as
perishable as food. Yes, hours of work can be unpredictable in agriculture, at least on any
given day and the work schedule can be influenced by the weather. Construction workers’
schedules are also unpredictable and influenced by the weather yet they are entitled to
overtime under FLSA and hopefully in the near future under the MWO. Other workers, such
as retail and fast food workers also have unpredictable schedules – so unpredictable that
some that states and localities are beginning to regulate the unpredictability of these
schedules. Yet these workers are entitled to overtime.
It is impossible to predict what overtime pay will cost on any given farm because farm
owners have a number of options available to them in responding to any new overtime
requirements. Each farm owner would have to make a decision about how to structure
their business with overtime pay requirements in place. Farm owners could simply pay
overtime for overtime hours worked. Some could reduce (and in certain circumstance
eliminate) the number of overtime hours worked by hiring additional labor. Other
employers could legally reduce the hourly wage rate paid to workers, so long as it did not
reduce the rate below the minimum.
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The USDA has cautioned farm owners “it is imperative for farmers to compensate good
employees competitively to help keep them on the job and performing well.” 60 Moreover,
the USDA has found that increases in farm wages are “offset by rising productivity and/or
output prices.”61
Colorado should join the growing number of states that are finally ending the unfair
exclusion of farmworkers from the basic labor protections that all other workers have
enjoyed for many decades by extending full minimum wage and forty-hour overtime
protections to them.
Conclusion
For the foregoing reasons, we recommend that Colorado’s MWO should be revised to
(1) extend full minimum wage protections to workers in all industries; (2) revise its
exemptions for executive, administrative professional employees to include a salary
threshold of 2½ times the minimum wage; and (3) extend full minimum wage protections
for agricultural workers and work towards a 40 hours overtime threshold for agricultural
workers.
Please do not hesitate to contact M. Patricia Smith at psmith@nelp.org or Paul Sonn at
psonn@nelp.org if you should have any questions about these comments.
Respectfully submitted,

Christine L. Owens
Executive Director
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